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June 12, 2012 
 

 
Secretary Timothy Geithner    Secretary Ken Salazar 
U.S. Department of Treasury    U.S. Department of Interior 
1500 Pennsylvania Avenue, NW   18th & C Streets, NW 
Washington, DC 20220    Washington, DC  20240 
 
Re:  Request for Consultation on Tax Status of Trust Funds under the  

Per Capita Act 
 
Dear Secretaries Geithner and Salazar: 
 
On behalf of the National Congress of American Indians, a membership 
organization tribal governments, I write to request government-to-government 
consultation under Executive Order 13175.   We request consultation because the 
Internal Revenue Service is pursuing a significant change in federal policy 
regarding the tax status of tribal trust funds.    
 
This proposed change in policy violates federal law, tribal treaty rights, and the 
federal trust responsibility.   Further, it is raising concern regarding the pending 
tribal trust fund settlements that the Obama Administration has worked so 
diligently to achieve.  The timing of the IRS effort -- to attempt to change the law 
regarding taxability of trust funds at precisely the time when the United States is 
finally making partial compensation for many decades of trust funds 
mismanagement – raises the implication of unfair dealing.  We urge that the IRS 
cease its efforts to collect taxes on distributions from tribal trust funds, and that the 
Departments of Treasury and Interior engage in consultation to address this 
attempted change in policy. 
 
Background 
In recent years the IRS has initiated a broad audit campaign against all Indian tribal 
governments. Indian tribes have objected to the discriminatory nature of the audit 
campaign, and have questioned the approach that the IRS has taken with issues 
such as tribal tax exempt bonds and the application of the General Welfare 
Doctrine.  Most recently, the IRS has embarked on an even more disturbing effort 
to tax per capita payments made to tribal members from trust funds. 
 
Per capita payments from tribal trust funds are specifically excluded from both 
federal and state taxes under the Per Capita Act of 1983, 25 U.S.C. 117a-117c. See, 
Handbook of Federal Indian Law (2009 Supp. §8.02[2][b]).   Long before 1983, 
this tax exclusion existed in federal law because it is derived from Indian treaties 
and the federal trust responsibility.  There are five principle sources of this 
longstanding legal doctrine. 
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Indian Treaties and the Federal Trust Responsibility 
First, under the Indian treaties, Indian tribes ceded millions of acres of land to which they held 
title -- worth untold trillions to the United States.  In return, certain lands were reserved for the 
tribes, generally with language such as “for the exclusive use and benefit” of the tribe or band 
of Indians.  Tribal lands are held in trust or restricted status by the United States for the benefit 
of the tribes, and have never been subject to property taxes or taxes on the income derived from 
those lands.  It is impossible to conceive that the signatories of Indian treaties understood that 
the United States would tax revenues derived from Indian trust lands.  
 
Squire v. Capoeman and the 1957 Interior Solicitor’s Opinion 
Second, the tax exempt status of Indian trust funds was confirmed in the Supreme Court 
decision of Squire v. Capoeman in 1956.  In 1957, the IRS attempted to tax Interior’s payment 
of per capita distributions of tribal trust funds derived from timber on the Yakama Reservation.   
In the attached Solicitor’s Opinion, the Interior Solicitor’s office concluded: 
 

To apply those trust funds, or a portion thereof, by taxation for the benefit of the United 
States, in lieu of applying such funds for the benefit of the tribal members who are the 
communal owners of such funds in trust for them by the tribe, which is an 
instrumentality of the Federal Government, would, in my opinion, violate the provisions 
of the treaty reserving to the Indian rights in property for which the funds have been 
substituted.  In the words of the Supreme Court in the Capoeman case quoting from the 
Attorney General’s opinion in a situation where there was no statutory basis for 
exemption "it is not lightly to be assumed that Congress intended to tax the ward f or the 
benefit of the guardian.” 

 
In 1957, in the face of opposition from the Secretary of Interior, the Bureau of Internal Revenue 
retreated from its efforts to tax per capita payments of tribal trust funds. 
 
Per Capita Act of 1983 
Third, in 1983, Indian tribes requested that Congress provide authority to make per capita 
payments of tribal trust funds directly from tribal accounts, rather than from the federal trust 
account.  This authority was provided in the Per Capita Act, which repealed an earlier statute 
requiring that such payments be made by an officer of the United States.  (Congressional 
Committee reports attached.) In the Act, Congress confirmed the continuing tax exemption of 
these trust fund payments by stating as follows: 
 

(a) Previous contractual obligations; tax exemption 
Funds distributed under sections 117a to 117c of this title shall not be 
liable for the payment of previously contracted obligations except as may 
be provided by the governing body of the tribe and distributions of such 
funds shall be subject to the provisions of section 7 of the Act of October 
19, 1973 (87 Stat. 466), as amended [25 U.S.C. 1407]. 

25 U.S.C. § 117b.  The cross-referenced provision titled “Tax Exemption; Resources 
Exemption Limitation,” provides in pertinent part:   
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None of the funds which - (1) are distributed per capita or held in trust 
pursuant to a plan approved under the provisions of this chapter … 
including all interest accrued on such funds during any period in which 
such funds are held in a minor's trust, including all interest and investment 
income accrued thereon while such funds are so held in trust, shall be 
subject to Federal or State income taxes…. (emphasis added). 

25 U.S.C. § 1407.  The committee reports accompanying the Per Capita Act, likewise, support 
the continuing tax exempt status of these trust fund payments.  The House Report provides: 
 

Section 2(a) [codified in 25 U.S.C. § 117b] provides that funds distributed 
puruant to this legislation . . . shall be subject to the provisions of section 
7 of the Judgment Distribution Act with respect to tax exemptions . . . . 

H.R. Rep. No. 652, 97th Cong., 2d Sess. 3 (Jul. 22, 1982); see also S. Rep. No. 659, 97th 
Cong., 2d Sess. 2 (Sep. 8, 1982) (same language).   
 
The IRS contends that this explicit exemption from taxation is “round about” and “obtuse” 
because Congress used a cross-reference to another statute.  If this were a principle of statutory 
interpretation, a significant portion of the United States Code would be rendered useless.  
Instead, the most fundamental principle of construction is that statutes must be interpreted 
according their plain meaning.  Here, the language of tax exemption is unambiguous. 
 
In addition, the IRS contends that the Per Capita Act could not have been intended as a tax 
exemption because it was scored as revenue neutral for budget purposes.  As explained above, 
the Per Capita Act was a confirmation of the longstanding tax exempt status of funds derived 
from trust resources in a new context authorizing tribes to make the distributions. 
 
Indian Gaming Regulatory Act and Per Capita Payments 
Fourth, the Indian Gaming Regulatory Act (IGRA) was enacted in 1988, and provides that per 
capita payments from Indian gaming are subject to Federal taxation.  25 U.S.C. § 2710(3)(D).  
In 1986, the House Committee on Interior and Insular Affairs submitted a report on an earlier 
version of IGRA that further explained the taxation provision:  
 

“[Section 11, Paragraph(b)(2)(b) of H.R. 1920] further states that, if the funds are used 
to make per capita payments to tribal members, such payments will be subject to Federal 
taxation.  It is not intended that this be the case if any of such revenue is taken into trust 
by the United States, in which case the provisions of the Act of August 2, 1983 (97 Stat. 
365) [the Per Capita Act] would be applicable.”   

See House Rep. 99-188, p. 16 (March 10, 1986).   This report was submitted by Representative 
Morris Udall, who introduced the Per Capita Act only three years before.  The same statement 
is contained in a report from the Senate Select Committee on Indian Affairs on the same bill.  
Senate Rep. 99-493, p. 15 (September 24, 1986).   Indeed, if not for the exemption of trust per 
capita payments from taxation, there would have been no need to specify in IGRA that per 
capita payments derived from gaming revenues are subject to federal taxation.  
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Longstanding Administrative Practice 
Fifth, and finally, since at least the 1950’s the Department of Interior has made per capita 
payments from tribal trust funds, has not reported them as income for federal tax purposes, and 
has vigorously defended their tax exempt status.  The Interior regulations at 25 C.F.R. 115 were 
revised in 2000 and continued to provide procedures for making these payments without 
provision for tax reporting.   Many federal and state agencies (HHS, SSA, BIA, Legal Services 
Corporation, et. al.) have interpreted the Per Capita Act to require them not to count per capita 
payments held in trust as an asset or resource.  (See, e.g., SSA (20 CFR Part 416, 59 FR 8536); 
HUD, 55 FR 29905.)   These agency regulations interpret the Per Capita Act uniformly to 
extend the provisions of 25 U.S.C. 1407 to funds derived from tribal trust resources.  The IRS 
has conducted tax compliance reviews with many Indian tribes over the decades, and we know 
of no time other than 1957 when the issue was raised.  Previously, the IRS publicized its 
position on this issue at its website stating that per capita distributions are exempt from federal 
income tax “when there are distributions from trust principal and income held by the Secretary 
of Interior.”  The IRS recently removed this instruction from its website.   
 
Conclusion 
The National Congress of American Indians urges the Departments of Treasury and Interior to 
swiftly address this proposed breach of federal law, treaties and the federal trust responsibility 
by the Internal Revenue Service.   The Obama Administration is currently engaged in a historic 
effort to settle a significant number of lawsuits brought by Indian tribes for mismanagement of 
tribal trust funds.  Many of the tribes settling these lawsuits are considering the payment of 
some portion of the settlement funds in per capita payments to tribal members.  The IRS change 
in policy on the taxability of these payments smacks of continued unfair dealing by the United 
States at a very sensitive time. 
 
Thank you for your consideration of this request for consultation and for your serious attention 
to the issues raised in this letter.  I look forward to meeting with your Departments in the near 
future to address this matter. 
 
Sincerely, 

 
Jefferson Keel 
 
cc:   Jodi Gillette, White House 

Tony West, Department of Justice 
David Hayes and Hilary Tompkins, Department of Interior 
Aaron Klein, Department of Treasury 
Douglas Shulman and Christie Jacobs, Internal Revenue Service 

 
 








































