TESTIMONY OF THE NATIONAL CONGRESS OF AMERICAN INDIANS
ON
THE SENATE COMMITTEE ON INDIAN AFFAIRS’ OVERSIGHT HEARING
“NEwW TAX BURDENS ON TRIBAL SELF-DETERMINATION”

JUNE 14, 2012

On behalf of the National Congress of American Indians (NCAI), thank you for the opportunity
to submit this testimony regarding the Committee’s Oversight Hearing, “New Tax Burdens on
Tribal Self-Determination.”

In 2005, the IRS began an aggressive campaign to audit every Indian tribal government in the
country and impose inequitable tax treatment on Indian tribes. In this effort, the IRS has
frequently undermined longstanding principles of tribal sovereignty, tribal self-government and
the federal trust responsibility, and failed to respect the role of tribal governments under the U.S.
Constitution and the plain language of federal statutes. NCAI urges Congress to exercise its
oversight to reign in these abuses of federal authority.

Discrimination in Tribal Audits

There are over 80,000 local government entities in the United States and only a small fraction are
ever audited by the IRS. In contrast, the IRS is on a campaign to audit every Indian tribal
government. In a 2007 letter to the Senate Finance Committee, the IRS indicated that they had
completed 139 audits in the previous two years. IRS budget documents show the completion of
another 40 tribal audits per year in subsequent years. Although the IRS refuses to share data,
these numbers indicate the IRS has audited 259 tribes through 2011, and new audits are taking
place in 2012. To put this in perspective, there are only 336 tribes in the lower 48. (229 Indian
tribes are in Alaska where there is very little tribal revenue.) To put this in even greater
perspective, the NIGC reports that there are only 240 Indian tribes conducting gaming in the
United States. The IRS has audited 77% of the tribes in the lower 48, and they have audited
100% of the tribes with any significant source of revenue. This is a discriminatory practice, as
the IRS is not auditing anywhere near this percentage of state and local governments.

The remainder of this testimony will highlight several examples of how the IRS’ Office of Indian
Tribal Governments has discriminated against tribal sovereignty:

Tribal Tax Exempt Bond Market Destroyed by IRS

First, the IRS interpreted the “essential government function” test for tax exempt bonds to
exclude any revenue generating activity, even when state and local governments routinely
generate revenue from identical projects financed with government bonds. The legislative
history for the Tribal Tax Status Act specifically includes revenue generating activities such as



hotels and lodges. The IRS decided arbitrarily, and counter to the opinion of qualified bond
counsel, that tribal governments alone are prohibited from generating revenue.

Background

While tribes may issue tax-exempt bonds under the IRC, the policies surrounding tribal bond
issuances have made tax-exempt financing a rarity in Indian Country. As is, 8 7871 of the IRC
(the section pertaining to tribal issuance of tax-exempt bonds) limits tribal tax-exempt financing
to projects where “substantially all of the proceeds” are “used in the exercise of any essential
government function.”* The manner in which this section has been interpreted has not been
generous to tribal governments.

In 2006, the Internal Revenue Service (“IRS”) issued an Advanced Notice of Proposed
Rulemaking (“*ANPR”), which attempted to define an “essential government function.” It
proposed that an activity constituted an “essential government function” when:

e there are numerous state and local governments with general taxing powers that have
been conducting the activity and financing it with tax-exempt government bonds;

e state and local governments with general taxing powers have been conducting the activity
and financing it with tax-exempt governmental bonds for many years; and

e the activity is not a commercial or industrial activity.

The third factor of this definition effectively negates many of the instances for which the first
two, standing alone, apply.

For example, as noted in a June 2010 Report on the Implementation of Tribal Economic
Development Bonds submitted by the Advisory Committee on Tax Exempt and Government
Entities (“ACT”), states and local governments routinely finance projects using tax-exempt
bonds which retain a commercial or industrial component (e.g., “hotels, convention centers,
stadiums, racetracks and golf courses™).®> The ANPR has yet to make it to the actual rulemaking
phase; i.e., regulations have not been proposed. Nevertheless, IRS rulings since then seem to
apply this standard to tribal projects. The result is that the “essential government function”
analysis continues to hinder any realistic advancement in the area of tax-exempt bond issuance
by tribal governments.

A provision championed by the Senate Finance Committee in the American Recovery and
Reinvestment Act (ARRA) authorized $2 billion in bond authority for a new category of bonds
for Indian tribes, known as "Tribal Economic Development ("TED") Bonds." Such TED Bonds
were intended to provide tribes with more flexibility to use tax-exempt financing than is
allowable under the current "essential governmental function" standards as noted above. The

! Codified at 26 U.S.C. §7871(c)(1).

2 Announcement 2006-59, 2006-2 C.B. 388., REG. 118788-06, 71 Fed. Reg. 45474 (emphasis added).

¥ Indian Tribal Governments: Report of the Implementation of Tribal Economic Development Bonds Under the
American Recovery and Reinvestment Act of 2009, Advisory Committee on Tax Exempt and Government Entities,
pp 15, June 9, 2010.



TED rules are still subject to other restrictions that require financed projects to be located on
Indian reservations and that prohibit the financing of gaming facilities.

The ARRA provision also required Treasury to do a study of the effects of the new bonding
authority, and to recommend to Congress whether it should "eliminate or otherwise modify" the
essential governmental function standard for Indian tribal bond financing. That Treasury study is
now complete and was delivered to the Chairman and Ranking member of this Committee on
December 19, 2011.

The core recommendation of the Treasury study is that Congress should adopt the same standard
for tribal government bonds as applies to governmental bonds issued by State and local
governments. In other words, the Treasury Department recommends repealing the “essential
governmental function” standard for Indian tribal governmental bond financing. The Treasury
study explains that it is making this recommendation "[f]or reasons of tax parity, fairness,
flexibility, and administrability...."

In short, the IRS gutted the market for tribal tax exempt bonds without reason, and prevented
tribal governments from using one of the most basic economic development tools that is
available to every other government in the United States. Now, tribes are left to push for a
legislative fix in the halls of Congress for this restrictive policy to be amended.

General Welfare Doctrine Used to Destroy Tribal Health and Education Programs

The second discriminatory practice appears in IRS audits of tribal governments. The IRS has
generally interpreted tribal government programs for tribal citizens as an unlawful distribution of
per capita payments.

Starting in approximately 2004, the IRS began a special audit focus on tribal government
programs providing in-kind benefits to tribal members. As a result of that initiative, the IRS
began focusing on tribal government programs, including the following:

» Health Care Programs

» Educational Programs

* Housing Programs (including preparation of reservation home sites for building, housing
improvement, construction, down payment assistance, and maintenance/repairs)

e Loan Programs

* Emergency Assistance

» Cultural Events and Community Activities (e.g., powwows)

* Cultural Travel

» Elder Programs (including meals, social events and utility assistance)

* Legal Aid

» Recreation and sporting events

» Landscaping and grounds maintenance



The underlying premise of these IRS examinations appears to be that Indian tribal governments
are paying out taxable income (whether in cash or in kind) to or on behalf of tribal members. The
IRS is auditing the tribal governments based on the premise that they (as payors) have
obligations to report such payments to the IRS (and the payees) by issuing 1099s, and, in certain
cases, to also withhold tax on such payments.

In a June 28, 2007 to Senator Charles Grassley, Steven Miller, the then IRS Commissioner for
Tax Exempt and Governmental Entities, made the following statements under the heading
"Tribal Per Capita Payments':

Under the Indian Gaming Regulatory Act, revenues from tribal gaming can be
used for several authorized purposes, including funding tribal government
operations, providing for the general welfare of the tribe, and making per capita
payments to tribal members. Per capita distributions are subject to Federal
income tax, and the issuer must report the distribution on Form 1099.

To reduce the tax consequences to tribal members, some tribes have created
mechanisms to classify what should be taxable per capita payments as general
welfare program payments, excludible from income, often through liberal
interpretations of what constitutes a ""needs-based™ program. Others have
created or invested in purported income deferral programs....

To address this problem we have engaged in educational and enforcement
activities. We also initiated 139 examinations during the past two years that
focused specifically on the use of net gaming revenues.

Further, the IRS Indian Tribal Governments (ITG) Work Plan for FY 2009 (posted on the IRS
website at www.irs.gov/tribes) made the following statement about its Gaming Revenue
enforcement initiative:

The Gaming Initiative commenced by the office of Indian Tribal Governments in
FY2005 will continue into FY2009. Continuing discussions with the Chairman of
the National Indian Gaming Commission indicate their extreme interest in
ensuring that tribes appropriately use gaming revenues, and properly account for
such use. Since they have limited oversight of that issue, it falls upon the IRS to
ensure that information reporting requirements are met with regard to the
expenditure of such revenues. With Indian gaming now surpassing $26 billion in
gross revenue for 2007, and expected to grow by over $2 billion per year, our
role and responsibilities will continue to expand. We plan to devote 6 FTESs to this
initiative, and our examination goal includes 40 returns from this initiative.”

In testimony at a September 18, 2009 hearing before the Senate Committee on Indian Affairs on
the IRS treatment of tribal government health programs, Sarah Hall Ingram, the current IRS



Commissioner for Tax Exempt and Governmental Entities, denied that the agency was targeting
Indian tribal governments or that it had any special program to examine tribal health programs.
Rather, Commissioner Ingram contended that “the issue of the taxability of medical benefits and
health insurance coverage can arise from time to time in the normal course of an audit as we look
at whether a tribe, or any other type of government or employer, is following appropriate
information reporting and withholding practices as it administers its various programs."

More recently, on November 15, 2011, the IRS announced that it would be reexamining the
applicability of the general welfare exclusion as applied to tribal government programs. Indian
tribes have been asked to submit written comments to the IRS describing their programs,
particularly the following.

* Cultural (for example, programs involving tours of sites that are historically significant
to a tribe; language preservation programs; community recreational programs; cultural
and social events);

* Education (for example, programs providing tutors or supplies to primary and secondary
school students; job retraining programs for adults);

* Elder programs (for example, programs providing heating assistance or meals); and

» Housing (for example, programs providing housing on and off the reservation, with
income limits different from those of the United States Department of Housing and
Urban Development).

See IRS Notice 2011-94 at http://www.irs.gov/pub/irs-drop/n-11-94.pdf. As a result of this
recent administrative focus, many tribal leader are concerned that IRS audits of tribal programs
are likely to increase, along with potential tax withholding and reporting burdens imposed on
tribal governments.

Notwithstanding IRS statements to the contrary, NCAI believes that the IRS actions in auditing
tribal governments on their social welfare and other governmental programs are clearly not
comparable to IRS treatment of state and local governments. There is no evidence that any
similar audit initiative exists for state and local government programs. In addition to hearing
testimony from the IRS at this hearing, NCAI would like to invite the Senate Committee on
Indian Affairs and its staff to request that the IRS make available to Congress, in a detailed
report, the number of examinations, and the focus of those examinations, which are conducted on
tribal governmental programs.

As is, Indian tribes are united in the belief that the IRS is micromanaging the programs and
services they can provide to their members. This has caused uproar throughout Indian Country,
and the Treasury Department is currently developing guidance to assist in preventing further
damage to tribal programs.



Taxation of Trust and Treaty Resources

Until recently it was possible to believe that the IRS was only misguided in its dealings with
tribes, and that new regulations or guidance might fix the problem. But this year the IRS has
shown the depths of its bias in a new attack on the federal trust responsibility. Income that is
derived directly from Indian trust land, such as income from farming or timber, has never been
subjected to federal taxation. Reserved tribal lands are the results of treaties and agreements
where Indian tribes traded the millions of square miles that make up the United States and in
return received a promise to forever hold the reserved lands in trust as a homeland for Indian
people. The treaties never countenanced that the United States would get billions of acres of
ceded land, and then come back to take a third of the income derived from reserved tribal lands.

This proposed change in policy violates federal law, tribal treaty rights, and the federal trust
responsibility. Further, it threatens to undermine the pending tribal trust fund settlements that
the Obama Administration has worked so diligently to achieve. The timing of the IRS effort -- to
attempt to change the law regarding taxability of trust funds at precisely the time when the
United States is finally making partial compensation for many decades of trust funds
mismanagement — raises the implication of unfair dealing. We urge that the IRS cease its efforts
to collect taxes on distributions from tribal trust funds, and that the Departments of Treasury and
Interior engage in consultation to address this attempted change in policy. Please see our
attached letters on this topic.

Background

In recent years the IRS has initiated a broad audit campaign against all Indian tribal
governments. Indian tribes have objected to the discriminatory nature of the audit campaign, and
have questioned the approach that the IRS has taken with issues such as tribal tax exempt bonds
and the application of the General Welfare Doctrine. Most recently, the IRS has embarked on an
even more disturbing effort to tax per capita payments made to tribal members from trust funds.

Per capita payments from tribal trust funds are specifically excluded from both federal and state
taxes under the Per Capita Act of 1983, 25 U.S.C. 117a-117c. Long before 1983, this tax
exclusion existed in federal law because it is derived from Indian treaties and the federal trust
responsibility. There are five principle sources of this longstanding legal doctrine.

1. Indian Treaties and the Federal Trust Responsibility

First, under the Indian treaties, Indian tribes ceded millions of acres of land to which they held
title -- worth untold trillions to the United States. In return, certain lands were reserved for the
tribes, generally with language such as “for the exclusive use and benefit” of the tribe or band of
Indians. Tribal lands are held in trust or restricted status by the United States for the benefit of
the tribes, and have never been subject to property taxes or taxes on the income derived from



those lands. It is impossible to conceive that the signatories of Indian treaties understood that the
United States would tax revenues derived from Indian trust lands.

2. Squire v. Capoeman and the 1957 Interior Solicitor’s Opinion

Second, the tax exempt status of Indian trust funds was confirmed in the Supreme Court decision
of Squire v. Capoeman in 1956. In 1957, the IRS attempted to tax Interior’s payment of per
capita distributions of tribal trust funds derived from timber on the Yakama Reservation. In the
attached Solicitor’s Opinion, the Interior Solicitor’s office concluded:

To apply those trust funds, or a portion thereof, by taxation for the benefit of the United
States, in lieu of applying such funds for the benefit of the tribal members who are the
communal owners of such funds in trust for them by the tribe, which is an instrumentality
of the Federal Government, would, in my opinion, violate the provisions of the treaty
reserving to the Indian rights in property for which the funds have been substituted. In
the words of the Supreme Court in the Capoeman case quoting from the Attorney
General’s opinion in a situation where there was no statutory basis for exemption "it is
not lightly to be assumed that Congress intended to tax the ward for the benefit of the
guardian.”

In 1957, in the face of opposition from the Secretary of Interior, the Bureau of Internal Revenue
retreated from its efforts to tax per capita payments of tribal trust funds.

3. Per Capita Act of 1983

Third, in 1983, Indian tribes requested that Congress provide authority to make per capita
payments of tribal trust funds directly from tribal accounts, rather than from the federal trust
account. This authority was provided in the Per Capita Act, which repealed an earlier statute
requiring that such payments be made by an officer of the United States. (Congressional
Committee reports attached.) In the Act, Congress confirmed the continuing tax exemption of
these trust fund payments by stating that such payments are subject to 25 U.S.C. 1407, titled
“Tax Exemption; Resources Exemption Limitation,” which provides in pertinent part:

None of the funds which - (1) are distributed per capita or held in trust pursuant to a plan
approved under the provisions of this chapter ... including all interest accrued on such
funds during any period in which such funds are held in a minor's trust, including all
interest and investment income accrued thereon while such funds are so held in trust,
shall be subject to Federal or State income taxes.... (emphasis added).

The IRS contends that this explicit exemption from taxation is “round about” and *“obtuse”
because Congress used a cross-reference to another statute. If this were a principle of statutory
interpretation, a significant portion of the United States Code would be rendered useless.



Instead, the most fundamental principle of construction is that statutes must be interpreted
according their plain meaning. Here, the language of tax exemption is unambiguous.



4. Indian Gaming Regulatory Act and Per Capita Payments

Fourth, the Indian Gaming Regulatory Act of 1988 provided that per capita payments from
Indian gaming are taxable and Indian tribes must withhold federal taxes from such payments.
This provision of IGRA was provided to distinguish gaming per capita payments from trust per
capita payments. Both Senate (Report 99-493, p. 15) and House (Report 99-188) reports contain
the following statement:

[subsection (b) of Section 11 of HR1920] further states that, if the funds are used to
make per capita payments to tribal members, such payments will be subject to Federal
taxation. It is not intended that this be the case if any of such revenue is taken into trust
by the United States, in which case the provisions of the Act of August 2, 1983 (97 Stat.
365) [the Per Capita Act] would be applicable.

This statement indicates that in 1986, just three years after its passage, Congress construed the
Per Capita Act to exempt from taxation all per capita payments derived from trust funds.

5. Longstanding Administrative Practice

Fifth, and finally, since at least the 1950’s the Department of Interior has made per capita
payments from tribal trust funds, has not reported them as income for federal tax purposes, and
has vigorously defended their tax exempt status. The Interior regulations at 25 C.F.R. 115 were
revised in 2000 and continued to provide procedures for making these payments without
provision for tax reporting. Many federal and state agencies (HHS, SSA, BIA, Legal Services
Corporation, et. al.) have interpreted the Per Capita Act to require them not to count per capita
payments held in trust as an asset or resource. (See, e.g., SSA (20 CFR Part 416, 59 FR 8536);
HUD, 55 FR 29905.) These agency regulations interpret the Per Capita Act uniformly to extend
the provisions of 25 U.S.C. 1407 to funds derived from tribal trust resources. The IRS has
conducted tax compliance reviews with many Indian tribes over the decades, and we know of no
time other than 1957 when the issue was raised. Previously, the IRS publicized its position on
this issue at its website stating that per capita distributions are exempt from federal income tax
“when there are distributions from trust principal and income held by the Secretary of Interior.”
The IRS recently removed this instruction from its website.

Conclusion

Federal agencies have a responsibility to respect the status of Indian tribal governments under the
U.S. Constitution, treaties, and the federal laws passed by Congress under its authority over
Indian affairs. The IRS has chosen to disregard this responsibility, and instead is using its
authorities to conduct an audit expedition against every Indian tribe in the country and
undermine tribal governments through exceedingly narrow and myopic interpretations of
longstanding federal laws and legal doctrines. NCAI thanks Congress for their oversight and
vigorous action to address our concerns on these critically important issues.
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NATIONAL CONGRESS OF AMERICAN INDIANS

June 12, 2012

Secretary Timothy Geithner
U.S. Department of Treasury
1500 Pennsylvania Avenue, NW
Washington, DC 20220

Secretary Ken Salazar

U.S. Department of Interior
18" & C Streets, NW
Washington, DC 20240

Re: Request for Consultation on Tax Statusof Trust Fundsunder the
Per Capita Act

Dear Secretaries Geithner and Salazar:

On behalf of the National Congress of American Indians, a membership
organization tribal governments, | write to request government-to-government
consultation under Executive Order 13175. We request consultation because the
Internal Revenue Serviceis pursuing a significant change in federal policy
regarding the tax status of tribal trust funds.

This proposed change in policy violates federal law, tribal treaty rights, and the
federal trust responsibility. Further, it israising concern regarding the pending
tribal trust fund settlements that the Obama Administration has worked so
diligently to achieve. Thetiming of the IRS effort -- to attempt to change the law
regarding taxability of trust funds at precisely the time when the United Statesis
finally making partial compensation for many decades of trust funds
mismanagement — raises the implication of unfair dealing. We urge that the IRS
cease its efforts to collect taxes on distributions from triba trust funds, and that the
Departments of Treasury and Interior engage in consultation to address this
attempted change in policy.

Background
In recent yearsthe IRS has initiated a broad audit campaign against all Indian tribal

governments. Indian tribes have objected to the discriminatory nature of the audit
campaign, and have questioned the approach that the IRS has taken with issues
such astribal tax exempt bonds and the application of the General Welfare
Doctrine. Most recently, the IRS has embarked on an even more disturbing effort
to tax per capita payments made to tribal members from trust funds.

Per capita payments from tribal trust funds are specifically excluded from both
federal and state taxes under the Per Capita Act of 1983, 25 U.S.C. 117a-117c. See,
Handbook of Federa Indian Law (2009 Supp. 88.02[2][b]). Long before 1983,
thistax exclusion existed in federal law because it is derived from Indian treaties
and the federal trust responsibility. There are five principle sources of this
longstanding legal doctrine.
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Indian Treaties and the Federal Trust Responsibility

First, under the Indian treaties, Indian tribes ceded millions of acres of land to which they held
title -- worth untold trillions to the United States. In return, certain lands were reserved for the
tribes, generally with language such as “for the exclusive use and benefit” of the tribe or band
of Indians. Tribal lands are held in trust or restricted status by the United States for the benefit
of the tribes, and have never been subject to property taxes or taxes on the income derived from
those lands. It isimpossible to conceive that the signatories of Indian treaties understood that
the United States would tax revenues derived from Indian trust lands.

Squirev. Capoeman and the 1957 Interior_Solicitor’s Opinion

Second, the tax exempt status of Indian trust funds was confirmed in the Supreme Court
decision of Squirev. Capoeman in 1956. In 1957, the IRS attempted to tax Interior’s payment
of per capita distributions of tribal trust funds derived from timber on the Y akama Reservation.
In the attached Solicitor’s Opinion, the Interior Solicitor’ s office concluded:

To apply those trust funds, or a portion thereof, by taxation for the benefit of the United
States, in lieu of applying such funds for the benefit of the tribal members who are the
communal owners of such fundsin trust for them by the tribe, which isan
instrumentality of the Federal Government, would, in my opinion, violate the provisions
of the treaty reserving to the Indian rightsin property for which the funds have been
substituted. In the words of the Supreme Court in the Capoeman case quoting from the
Attorney Genera’ s opinion in a situation where there was no statutory basis for
exemption "it is not lightly to be assumed that Congress intended to tax the ward f or the
benefit of the guardian.”

In 1957, in the face of opposition from the Secretary of Interior, the Bureau of Internal Revenue
retreated from its efforts to tax per capita payments of tribal trust funds.

Per Capita Act of 1983

Third, in 1983, Indian tribes requested that Congress provide authority to make per capita
payments of tribal trust funds directly from tribal accounts, rather than from the federal trust
account. Thisauthority was provided in the Per Capita Act, which repealed an earlier statute
requiring that such payments be made by an officer of the United States. (Congressional
Committee reports attached.) In the Act, Congress confirmed the continuing tax exemption of
these trust fund payments by stating as follows:

(a) Previous contractual obligations; tax exemption

Funds distributed under sections 117ato 117c of thistitle shall not be
liable for the payment of previously contracted obligations except as may
be provided by the governing body of the tribe and distributions of such
funds shall be subject to the provisions of section 7 of the Act of October
19, 1973 (87 Stat. 466), as amended [25 U.S.C. 1407].

25 U.S.C. 8§ 117b. The cross-referenced provision titled “Tax Exemption; Resources
Exemption Limitation,” providesin pertinent part:
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None of the funds which - (1) are distributed per capitaor held in trust
pursuant to a plan approved under the provisions of this chapter ...
including all interest accrued on such funds during any period in which
such funds are held in aminor's trust, including all interest and investment
income accrued thereon while such funds are so held in trust, shall be
subject to Federal or State income taxes.... (emphasis added).

25 U.S.C. § 1407. The committee reports accompanying the Per Capita Act, likewise, support
the continuing tax exempt status of these trust fund payments. The House Report provides:

Section 2(a) [codified in 25 U.S.C. 8 117b] provides that funds distributed
puruant to thislegislation . . . shall be subject to the provisions of section
7 of the Judgment Distribution Act with respect to tax exemptions. . . .

H.R. Rep. No. 652, 97th Cong., 2d Sess. 3 (Jul. 22, 1982); see ds0 S. Rep. No. 659, 97th
Cong., 2d Sess. 2 (Sep. 8, 1982) (same language).

The IRS contends that this explicit exemption from taxation is “round about” and “ obtuse”
because Congress used a cross-reference to another statute. If thiswere a principle of statutory
interpretation, a significant portion of the United States Code would be rendered useless.
Instead, the most fundamental principle of construction isthat statutes must be interpreted
according their plain meaning. Here, the language of tax exemption is unambiguous.

In addition, the IRS contends that the Per Capita Act could not have been intended as a tax
exemption because it was scored as revenue neutral for budget purposes. As explained above,
the Per Capita Act was a confirmation of the longstanding tax exempt status of funds derived
from trust resourcesin a new context authorizing tribes to make the distributions.

Indian Gaming Regulatory Act and Per Capita Payments

Fourth, the Indian Gaming Regulatory Act (IGRA) was enacted in 1988, and provides that per
capita payments from Indian gaming are subject to Federa taxation. 25 U.S.C. § 2710(3)(D).

In 1986, the House Committee on Interior and Insular Affairs submitted areport on an earlier

version of IGRA that further explained the taxation provision:

“[Section 11, Paragraph(b)(2)(b) of H.R. 1920] further states that, if the funds are used
to make per capita payments to tribal members, such payments will be subject to Federal
taxation. It isnot intended that this be the case if any of such revenue istaken into trust
by the United States, in which case the provisions of the Act of August 2, 1983 (97 Stat.
365) [the Per Capita Act] would be applicable.”

See House Rep. 99-188, p. 16 (March 10, 1986). This report was submitted by Representative
Morris Udall, who introduced the Per Capita Act only three years before. The same statement
is contained in areport from the Senate Select Committee on Indian Affairs on the same bill.
Senate Rep. 99-493, p. 15 (September 24, 1986). Indeed, if not for the exemption of trust per
capita payments from taxation, there would have been no need to specify in IGRA that per
capita payments derived from gaming revenues are subject to federal taxation.
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L ongstanding Administrative Practice

Fifth, and finally, since at least the 1950’ s the Department of Interior has made per capita
payments from tribal trust funds, has not reported them as income for federal tax purposes, and
has vigorously defended their tax exempt status. The Interior regulations at 25 C.F.R. 115 were
revised in 2000 and continued to provide procedures for making these payments without
provision for tax reporting. Many federal and state agencies (HHS, SSA, BIA, Legal Services
Corporation, et. al.) have interpreted the Per Capita Act to require them not to count per capita
payments held in trust as an asset or resource. (See, e.g., SSA (20 CFR Part 416, 59 FR 8536);
HUD, 55 FR 29905.) These agency regulations interpret the Per Capita Act uniformly to
extend the provisions of 25 U.S.C. 1407 to funds derived from tribal trust resources. The IRS
has conducted tax compliance reviews with many Indian tribes over the decades, and we know
of no time other than 1957 when the issue was raised. Previoudly, the IRS publicized its
position on thisissue at its website stating that per capita distributions are exempt from federal
income tax “when there are distributions from trust principal and income held by the Secretary
of Interior.” The IRS recently removed thisinstruction from its website.

Conclusion

The National Congress of American Indians urges the Departments of Treasury and Interior to
swiftly address this proposed breach of federal law, treaties and the federal trust responsibility
by the Internal Revenue Service. The Obama Administration is currently engaged in a historic
effort to settle a significant number of lawsuits brought by Indian tribes for mismanagement of
tribal trust funds. Many of the tribes settling these lawsuits are considering the payment of
some portion of the settlement fundsin per capita paymentsto tribal members. The IRS change
in policy on the taxability of these payments smacks of continued unfair dealing by the United
States at avery sensitive time.

Thank you for your consideration of this request for consultation and for your serious attention
to theissuesraised in thisletter. | look forward to meeting with your Departments in the near
future to address this matter.

Sincerely,

Jefferson Keel

cc.  Jodi Gillette, White House
Tony West, Department of Justice
David Hayes and Hilary Tompkins, Department of Interior
Aaron Klein, Department of Treasury
Douglas Shulman and Christie Jacobs, Internal Revenue Service
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COPY
To: Bureau of Indian Affairs (Administration) Date: May 1, 1957
From: Office of the Regional Solicitor cc: BIA Files

Subject: Letter of February 19, 1957, from Bureau of Internal Revenue
to Yakima Tribe pertaining to Income taxes

I have reviewed the letter of February 19, 1957 from the
Bureau of Internal Revenue to the Yakima Tribes.

So far as allotments to individual Indians are concerned,
the facts concerning the members of the Yakima Indian Nation are
parallel with those pertaining to the allotments to Quinaielts in
Squire v. Capoeman, 351 U.S. 1. Individual allotments within the Yakima
Reservation are pursuant to the General Allotment Act of 1887, as amended,
and, therefore, the decision in Squire v. Capoeman controls the matter
of income from individual trust allotments.

In its letter, the Bureau of Internal Revenue contends that:

"Since we have found no exemption provision in the treaty
of June 9, 1855, between the United States and the Yakima Nation
of Indians, 12 Stat. 951, nor in any subsequent enactment dealing
with that tribe, the decision in the Capoeman case would not be
applicable to the tribal lands here involved.

"Accordingly, it is our conclusion that payments received
by individual Indians from proceeds derived from sales of timber
owned by the Yakima Tribe are subject to tax when received by
members of that tribe."

The above contention of the Bureau of Internal Revenue is
neither supported by the rationale of the Capoeman case nor by decisions
pertaining to the Federal taxation of Indian tribal lands. In the
Capoeman case the Supreme Court stated that Indians are citizens and
that in the ordinary affairs of life, not governed by treaties or
remedial legislation, they are subject to the payment of income taxes
as are other citizens. The court further stated that to be valid,
exemptions to tax laws should be clearly expressed, and held that
such exemption was clearly the legislative intent of the General Allot-
ment Act. Tribal lands are peculiarly within the legislative power
of Congress (Sisseton and Wahpeton Bands of Sioux Indians v. United
States, 277 U.S5. 424) and the exercise of federal guardianship over
Indians (United States v, Sandoval, 231 U.S. 28). Title to tribal
lands is vested in the United States in fee, with the right in the Indian
tribe to use and occupancy (St. Marie v. United States, 24 F.Supp. 237,
aff'd 108 F.2d 876, cert. denied 311 U.S. 652). Congress retains ple-
nary power to deal with Indian lands in such manner as it deems for the
benﬁfit of the Indians (Fort Peck Indians v. United States, 132 F.Supp.
222).

Pursuant to its legislative and plenary power over Indian
tribal lands, Congress has enacted certain remedial legislation govern-
ing the disposition of such property and the proceeds derived from dis-
position. Section 7 of the Act of June 25, 1910 (36 Stat. 857, 25
U.S.C.A. 407) provides:



"The mature living and dead and down timber on unallotted lands
of any Indian reservation may be sold under regulations to be
prescribed by the Secretary of the Interior, and the proceeds
from such sales shall be used for the benefit of the Indians of
the reservation in such manner as he may direct. * % ¥

When the above statute was enacted, there was in force the Act of June
21, 1906 (34 Stat. 327, 25 U.S.C.A. 410), as follows:

"No money accruing from any lease or sale of lands held in trust
by the United States for any Indian shall become liable for the
payment of any debt of, or claim against, such Indian contracted
or arising during such trust period * * * except with the approval
and consent of the Secretary of the Interior."

A sale of timber is a sale of the realty. Timber, until
severed, is a part of the land. (Northern Pacific Railroad Company v.
Paine, 119 U.S. 561, 564, 30 L.Ed. 513, 514) A sale of tribal timber
on tribal unallotted land within the Yakima Indian Reservation is then
within the provisions of both 25 U.S.C.A. 407 and 25 U.S.C.A. 410, above
quoted, and the proceeds shall be used for the benefit of the Indians
and shall not be liable for the payment of any debt or claim against
the Indians. T

Tribal property is communal property. Per capita payments
or the right to per capita payments is a recognition of individual com-
munal interests. Funds payable per capita are trusts for the benefit
of the designated individuals. Over them the tribe has no control and
in them the tribal members have neither estate nor interest (Whitmire
v. Cherokee Nation, 30 Ct. Claims 138). The United States holds the
property in frust for the Indian members of the tribe, and the proceeds
from the sale are but a substitute for the property. To impose upon
such proceeds on distribution an income tax would violate the above
quoted remedial legislation of Congress and the supervisory control
of Congress over Indian affairs. The Supreme Court in the Capoeman
case quoted with approval the opinion of the Attorney General of the
United States (34 Ops. Atty. Gen 445):

" % #% % I am unable, by implication, to impute to Congress
under the broad language of our Internal Revenue Acts an intent
to impose a tax for the benefit of the Federal Government on

~income derived from the restricted property of these wards of
the nation; property the management and control of which rests
largely in the hands of officers of the Government charged by
law with the responsibility and duty of protecting the interests
and welfare of these dependent people. In other words, it is
not lightly to be assumed that Congress intended to tax the ward
for the benefit of the guardian."

The Supreme Court in the Capoeman case then cited with approval

the opinion of Felix S. Cohen based on the above opinion of the Attorney
General and a series of district and circuit court decisions, as follows:

"It is clear that the exemption accorded tribal and restricted
Indian lands extends to the income derived directly therefrom
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and the court concluded that '"these relatively contemporaneous official
and unofficial writings are entitled to consideration." Felix Cohen's
statement held that the tax exemption applied to tribal lands as well
as income therefrom.

One of the cases used by Mr. Cohen to support his conclusion
(approved by the Supreme Court in the Capoeman case) was Chouteau v.
Commissioner of Internal Revenue, 38 F.2d 976. In that case (page 979),

the court said:

"The mineral reserves under the lands are held in trust by
the United States for the tribe and its members, and are being
developed under its control and direction as an instrumentality
for the best interests and advancement of the members of the tribe
who are still regarded as dependents on Governmental care; and it
seems unreasonable to hold that a general tax statute should be
applied to them when they are not named nor intention in sSome way
expressed that it applies to them. * % %, "

There is no distinction in law between mineral reserves held
in trust by the United States for the tribe and the proceeds of sale
of tribal timber held in trust by the United States for the tribe.
The use and disposition of the trust is under the control of the Secre-
tary of the Interior as he deems best for the Indian wards. The proceeds
from the sale of the tribal timber are but a substitute for the land
itself, and in the words of the Capoeman case "it is unreasonable to
infer that in enacting the income tax law, Congress intended to limit
or undermine the Government's undertaking."

The letter from the Bureau of Internal Revenue further con-
tends:

"Assuming that the award to the tribe for damages caused by con-
struction of The Dalles Dam project was paid for loss to tribal
lands (rather than for damage to individual trust allotments),
whether or not the distributions therefrom to the tribal members
are taxable to them would depend upon whether the award constituted
either gain or income to the tribe. * * % "

The Bureau then contends that such payments would be subject to tax.

In order to determine this matter, it is necessary to consider the
nature of that for which the payments are made. The payments are made
for loss of fishing rights accorded by treaty to fish in the usual and
accustomed places, which rights are held in trust by the tribe for its
members (Ligon v. Johnston, 164 Fed. 670, app. dismissed, 223 U.S. 741;
Cherokee Nation v. Hitchcock, 187 U.S. 294). Such fishing rights are
real property, being either land or an interest in land. In United
States v. Winans, 198 U.S. 371 at 384, the court said:

"It [the right to fish in usual and accustomed places] only fixes
in the land such easements as enable the right to be exercised."

and in New York ex rel. Kennedy v. Becker, 241 U.S. 562, the Supreme
Court said:
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" ¥ * % they [the Indians] retained an easement, or profit
a prendre ¥ % %,V

In the case of United States v. Brookfield Fisheries, 24 F.Supp. 712,
which involves The interpretation of fishing at Celilo Falls by the
Yakima Indians, which is the very matter in controversy in the letter
from the Bureau of Internal Revenue, the court characterized the treaty
right to fish at the usual and accustomed sites as an "easement," and

stated:

"A fishery in gross was attached to all real property and titles
subject to that description. * * * The easement inhered in the
title., * * * .,

A profit a prendre is in its nature corporeal (Pierce v. Keator, 70 N.Y,.
419 at 422 citing 2 Washburn Real Property 26 (3rd Ed.) 276). A profit
a prendre is an interest in land and can exist in gross. (United States
v. Gossler, 60 F.Supp. 971 at 974)

These easements or interests in land were being held by the
tribe in trust for its members, and when they were sold by direction
of Congress for the construction of The Dalles Dam, the proceeds from
the sale are but a substitute for the land and the interest therein,
likewise held in trust by the tribe for its members. The settlement
award and proceeds constitute neither gain nor income to the tribe.
When Congress appropriated funds for the purchase of the tribal trust
easements arnd interests in lands at Celilo, it was remedial legislation
to compensate the tribe for its land and real property. Such substitution
of cash for land and land interests is pursuant to the plenary
power of Congress. A substitute takes the nature of the original and
stands charged with the same trust. (United States v. Thurston County,
143 Fed. 287, cited with approval in Sunderland v. United States, 266
U.S. 266) This rule applies to money as well as land, as the court
applied the rule to money derived from the release of rights of occu-
pancy. There is a further limitation upon the taxation of these funds,
which arises from the enactment of R.S. 2097 (25 U.S.C.A. 122)., That
statute provides:

"No funds belonging to any Indian tribe with which treaty rela-
tions exist shall be applied in any manner not authorized by
such treaty, or by express provisions of law; * * ¥,V

There are no express provisions of law authorizing the taxation of
Indian tribal trust lands or trust funds. To apply those trust funds,
or a portion thereof, by taxation for the benefit of the United States,
in lieu of applying such funds for the benefit of the tribal members
who are the communal owners of such funds in trust for them by the
tribe, which is an instrumentality of the Federal Government, would,

in my opinion, viblate the provisions of the treaty reserving to the
Indian rights in property for which the funds have been substituted.

In the words of the Supreme Court in the Capoeman case quoting from
the Attorney General's opinion in a situation where there was no stat-
utory basis for exemption "it is not lightly to be assumed that Congress
intended to tax the ward for the benefit of the guardian."
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It is my opinion, therefore, that:

1. DPer capita payments made to individual Yakima Indians
from the proceeds derived from the sale of tribal timber are not tax-
able.

2. Per capita payments made to individual Yakima tribal
members derived from the award to the Yakima Tribes for loss of
tribal fishing rights caused by the construction of The Dalles Dam
are neither income nor capital gain subject to taxation under the
Internal Revenue laws.

I recommend that this matter be referred to the Commissioner
of Indian Affairs and the Solicitor for conference with the Commis-
sioner of Internal Revenue, with a request that the latter reconsider
the Bureau's contentions in the light of the authorities and reasoning
herein set forth. Should the Commissioner of Internal Revenue not
reverse the Bureau of Internal Revenue's contentions, I recommend that
the Yakima Tribes contest this matter in the federal courts to and
including the Supreme Court, if necessary.

For the Regional Solicitor
/s/ Leon Jourolmon

Leon Jourolmon
Assistant Regional Solicitor
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97t Covoress | IIOUSE OF REPRESENTATIVES f ReporT
2d Session 1 No. 97-652

PROVIDING THA™ PER CAPITA PAYMENTS TO INDIANS
MAY BE MADE BY TRIBAL GOVERNMENTS. AND FOR
OTHER PURPOSES

JrLy 22, 1982.—-Committed to the Committee of the Whole Hovse on the State of
the Union and ordered to be printed

Mr. Ubain. from the Committee on Inferior and Insular Affuirs.
submitted the following

REPORT

{To accempany LR, 1565]

[Including the cost estimate of (he Congressional Budget Office]

The Committee on Interior and Insular Affairs, to whom swas re-
ferred the bill (H.R. 4365) to provide that per capita paymenis to
Indians may be made by tribal governments, and for other purposes,
having considered the same, reports favorably thereon with an amend-
ment and recommends that the bill as amended do pass.

The amendment is as follows:
Page 1, line 3, strike all after the enacting clause and insert, in licu

thereof, the following:

That funds which are beld in trust by the Sceretary of the Interior (hereinafter
referred to as the “Seeretary™) for an Indian tribe and which ure to be distrib-
uted per capita to members of that tribe may be so distributed by cither the Sec-
retary or, at the request of the governing body of the tribe and subject to the
approval of the Secretary, the tribe. Any funds so distributed shall be paid by the
Secretary or the tribe directly to the members involved or, if such members are
minors or have been legally determined not competent to handle their own affairs,
to o parent or guardian of such members or to a trust fund for such minors or
legal incowmpetents as determined by the governing body of the tribe.

SEC. 2. (a) Funds distributed under this Act shall not be liable for the payment
of previously contracted obligations except as may be provided by the governing
body of the trike and distributions of such funds shall be suvject to the provixions
of seetion 7 of the Act of October 19, 1973 (87 Stat. 466) as amended.

(b) Nothing in this Act shall affect the requirements of the Act of October 19,
1973 (87 Stat. 466), as amended, or of any plan approved thereunder, with respect
to the use or distribution of funds subject te that Act: Provided, Tha! per capita
payments made pursuant to a plan approved uiider that Act may be made by an
Indian tribe as provided in section 1 of this Act if all other provisions of the 1973

Act are met.

89-008 O
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(¢) Nothing in this Act, except the provisions of subsection (2) of thiv scee-
tion, shall apply to the Shostone Tribe ana tne Arapahoe Tribe of the Wind River
Reservation, Wyoming.

SEC. 3. () The Secretary <hall. by rezulation, e<tablish reasonable standards
for the approval of tribal payments pursuant to section 1 of this Aet and, where
approval is given under such regulations, the United States shall not be liable
with respect to any distribution of funds by a tribe under this Aet.

(b) Nothing in this Act =hall otherwise ahsolve the United States from anv
other responsibi’ity to the Indians, inclnding those which derive from the trust
relationship and from any treaties, executive orders, or agreements hetween the

United States and any Indian tribe,
Src. 4. (a) The following provision of section 1 of the Act of June 10, 18936 (29

Sm_t. 3360). ic repealed : “T'hat any sums of money hereafter to he paid per eapita
to individual Indians shall be paid to said Indians by an officer of the Govern-

ment designated by the Secretary of the Interior.
(b) Section 19 of the Act of June 28, 1898 (30 Stat. 502), is repealed.

Purrose

The purpose of F.R. 4363, introduced by Mr. Udall. provides that
per capita payments to Indians out of tribal trust revenue may be made
by either the Sceretary of the Interior or by tribal governments and
repeals two obsolete laws which provide that only the Secretary may

make such payments.
Baceerounp

Section 1 of the Act of June 10, 1896 (29 Stat. 336: 25 U.S.C. 117)
provides that sums of money to he paid per capita to individual In-
dians must be paid by Federal officials designated by the Seeretary of
the Interior. The Act of June 28, 1898 (30 Stat. 502) established a
similar provision for Indian tribes located in Indian Territory, now a
part of Oklahoma, and also provided that such payments would not be
liablo for the payment of any previously contracted obligation.

These laws were adopted at a time when most Indian tribes did not
have the capability of handling their own affairs, including the re-
ceipt and disbursement of funds aceruing to their benefit. In add:tion.
at the time these laws were enacted, the individual members of many
tribes were receiving periodic per capita payments or annuities based
upon compensation paid for lands ceded to the United States under
treaties or other acreements, :

This is no longer the case. Tirst, most Indian tribes have acquired
the administrative, financial, and accounting eanabiliti»s to manage
their own affairs, including the receipt and disbursement of funds.
Many Indian tribes adopt annual tribal budgets fundec with tribal
trust and non-trust. revenues. In addition. almost all tribes administer,
to a areater or lesser extent, a variety of Federal programs. Second,
few Indian tribes make periodic, regular per capita payments out of
tribal trust revenue.

Only about five or six tribes make such paymerus. :Another ten to
fifteen make sporadic, irregular per capita paymentsy Until a recent
opinion of the Solicitor of the Interior Department determining that
such practices were in violation of the law, most of these tribes were
making such pavments themselves. When rer capita pavments out of
{ribal trust revennes were approved. trust funds would be transferred
by the Secrctary from trust accounts to the local tribal banlk accounts
and per capita payment checks would be drawn upon the tribal ac-
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count. The Solicitors opinion has resulted i halt to this praetice, but
tho (ribes makine suelr pavihents wish to continue to make thepe own
payinents, ' . . .

[tivat. pavment of per capita sums by Federal officials with r_-h::.r-h.i
drawn upon the United States Treasury i often time-consnmimg is
compared with payment by tribal cheek and alzo result=m ome ael-
ministrative cost to the United States, _

Sceeond. the use of Federal cheeks often gives or veinforees the
ecrroncous impression in the surrounding non-Indian commumty that
Indian people are receiving eash payments from the Federal gov-
ernment out of the Federal Treasury simply beeause they ere Indians.
There is a failure to realize that these per capita payments are being
nude out of funds which belong to the Indian people and that such
payments arve in the nature of dividend distributions.

Third. the tribes feel that the use of tribal checks for the payment
of per capita distributions results in a better understanding and reali-
zation within the local surrounding community of the beneficial eco-
pomic impact that the Indian tribe and its resources and revenues
have upon the economy of that comimunity.

Finally. the repeal of these laws restrieting. unrveasonably. the
richt of an Indian tribe to make such payments is consistent with the
policy of this government to insure the fullest self-determination of
Indian tribes within the overall trust responsibility of the United
States.

Coaearrrrre ADMENDMENT AND S]‘IC']'IOI\”—I%T-S]-Z("I'Iﬂ.\' Axanysis

{

The Committee acdopted an amendment in the nature of a substitute.
As intraduced. IT.R. 4365 would simply have authorized tribes to make
per capita pavments with the approval of the Sceretary. provided that
stich pavments would not he subject to obligations previously con-
tracted and that nothing in the legislation would affect the provisions
of the Omnibus Judgment Distribution Act of 1973, and repealed the
1896 and 1898 laws, The substitute generally preserves that existing
language, but aiso made some technical changes and added new lan-
onage as set out in the seetion-bhy-seetion analysis which follows.

Section 1 provides that tribal trust funds which are to he paid
on a per capita basis to tribal members may be distributed by the
Secretary of the Interior or subject to his approval, by the tribe in-
volved and that per capita shares of minors and legal incompetents
shall be handled as determined by the tribal governing body.

Section 2(a) provides that funds distributed pursuant to this legis-
lation shall not be subject to previously contracted obligations and
shall be subjeet to the provisions of seetion 7 of the Judement Distri-
bution Act with respect to tax exemptions and cligibility for govern-
ment benefits. Subsection (b) provides that nothing in this Act shall
affect the provisions of the .JTudegment Distribution Aet except that
per eapita payments to be paid out prusuant to that Act may be paid
hy the tribe as anthorized by this Act. Subsection (c) provides that.,
with the exception of subsection (a). nothing in this Act shall affect
the Shoshone and Arapahoe Tribes of the Wind River Reservation
i Wyoming which are subject to a special Act authorizing per capita
payments.
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Section 3 (a) provides that the United States shall not be liable with
rospect to any tribal distribution of funds under this Aet if the Secre-
tary has approved that distribut;on pursuant to the tevins of this Aet
and reasonable rules and regnlations adopted to carry ont this Act.
Where an Indian tribe seoks and receives approval to disburse per
capita payments, the Committee does not intend that the fiduciary
obligation of the United States shall be a standard by which rules and
regulations carrving out this Act are developed and applied. Subsec-
tion (b) provides that nothing in this Act shall otherwize ahsolve the
United States of its trust responsibilities to Indians and Indian tribes.

Section + repeals section 1 of the Act of June 10, 1596, and section 19
of the .Act of June 28, 1893,

Cost axp Bupeer Act CodMPLIANCE

Enactment of ILR. 4365 involves ro cost to the United States. The
cost analysis prepared by the Congressional Budget Oflice follows:
T.S. CoxNgRress,
CoxcressioNal Bupcer OFFICE,
Washington, D.C.,June 17, 1982.
Hon. Mornis IK. Ubawr,
Chairman, Committee on Interior and Insular Afairs,
U.S. House of Llepresentatives, Washington, D.C.

Dear Mr. Cizarmay : Pursuant to Seetion 403 of the Congressional
Budget Act of 1974, the Congressional Budget Oflice has reviewed
HLR. 4365, a bill to provide that per capita payments to Indians may
be made bv tribal governments, and for other purposes, as amended
and ordercd reported by the House Comumittee on Interior and Insular
Adfairs, June 9, 1982.

Based on this review, it is expected that no additional cost to the
covernment would be incurred as a result of enactment of this legisla-
tion. The bill would allow tribes to disburse per eapita payments di-
reetly by tribal checl. Under present procedures checks must be drawn
upon tha United States Treasury from trust accounts.

Should the Committee so desire, we would be pleased to provide .
further details on this estimate.

Sincerely.
Raxxronp C. ScHEPPACH
(For Alice M. Rivlin, Director).

INFLATIONARY JMPACT STATEMENT
Enactment of ITLR. 4365 will have no inflationary impact.
OVERSIGHT STATEMENT

No specific oversight activities were undertaken by the Committec
and no reconunendations were submitted to the Committee pursuant
ta rule X. clause 2(b)2.

Corratrrrer RECOMMENDATION

The Committee on Interior and Insular Affairs, by voice vote,
recommends approval of the bill, as amended.
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DEPARTMENTAL LEPORT

_The favorable report of the Department of the Interior, dated
Yovember 18, 1981, follows:

U.S. DEPARTMENT OF THE INTERIOR,
OFFICE OF TIHE DECRETARY.
Washington, D.C.. November 18, 1981.
JTon. Moruis K. T'parLn.
Chairman. Committee on Iaterior and Insular Affairs,
House of Representatives,
Washington. D.C.

Dear Mr. Crramaray: Your committee has requested the views of
this Department on ILR. 43635, a bill #To provide that per capita
payments to Indians may be made by tribal govermments. and for
other purposes.”

We recommend that the bill be enacted, if amended as suzgested
Lierein.

H.R. 4365 would repeal two provisions of law which currently
require that per capita payments to individual Indians of tribal
income be made by officers designated by the seeretary of the Interior.
TLR. 4365 would allow these payments to be made by either the Secre-
tary or ihe tribal government to which the funds involved helong.

In addition, HL.R. 4365 would continue the exemption of per capita
payments from liability for payiient of any previously contracted
obligation, now provided by the 1898 provision which would be
repealed by the bill. Turther, the hill wonld specify that enactment
of the bill would not aftect the requirements for distribution of funds
appropriated in satisfaction of judgments of the Indian Claims Com-
mission or the Court of Claims. Distribution of those funds would
continue to be controlled by the Indian Judgment Funds Distribution
Act of October 19, 1973 (87 Stat. 466: 25 U.S.C. 1401 et seq.).

We believe that the requirements that per capita payments be
distributed only by Federal officers are no longer necessary. They were
enacted at a time when most tribes had no organizational means for
accounting for the disbursement of funds to their members. This 15
no longer the case. Most tribes now prefer to-handle such payments
themselves and, until the Department’s Solicitor determined that
such practices were In contravention of the 1896 provisions. most
tribes were capably handling the distribution of per capita payvments
from tribal funds held by the Bureau of Indian Affairs that were
transferred from the U.S. Treasury to tribal treasuries. Since the
bulk of these payments arc usnally cashed in stores or deposited in
hanks off the reservation, this practice was advantageous to Indian
tribes, in that the non-Indian community was awarc that. the per
capita checks were distributions of tribal income and not gratuity
payments from the Federal government.

in light of the enactment of the Indian Self-Determination and
Taducation Assistance et (88 Stat. 2203; 25 U.S.C. 450) and the
‘Administration’s policy of Tndian self-determination, we believe that
tribes should be permitted to make per capita distributions of funds
helonging to such tribes. FT.IX. k365 would provide specific authority
for per capita distributions to be made by oither tribal governments
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or the Seeretary. Distribution by the Secretary. in his role as trustee,
would be made should instances arize in which a tribe is not able to
handle the accounting for sneh a distribution. Limitation of Depart-
mental involvement in distributions would greatly reduce the burden
on the Department that per eapita distributions have beeome.

In line with this. we believe that the United States and the Seere-
tary should not be subjeet to any liability with respect to distributions
by a trial governing hody under the hill. Therefore. we recoirmend
that soction 2 of TLR. 4365 be amended by adding at the end thereof
the following new subsection: “(¢) The United States and the Seere-
tary shall not he subject to any lTiability w ith respect to any distribu-
tion of funds by a tribal governing body under this Act.”

We do beliove. however. that the tribal government distributing
the pavments should be subject to Jiability in the event of any im-
proper distribution of the funds involved. We therefore would. by
regulation, require the tribes to waive their sovercion immunity with
respect. to suits of this kind before anthorizing them to make per capita
pavinents. Resolution of this ssue might be clearer still if the legrisla-
tion itself were mnended to require the tribes to waive their sovereign
immunity in those instances.

Finallv. we note that seetion 1 of TTL.R. 4365 omitted a line. We
rocommend that the first sentence of section 1 be amended to read :
“Be it enacted by the Senate and ITouse of Representatives of the
I nited States of Amevica in Congress asscmbled. That funds which
arc held in trust by the Seeretary of the Interior (hereinafier in this
\et referred to as the ‘Seeretary’) for an Tndian tribe and which are
to be distributed per eapita to members of =uch trihe may be so distrib-
uted by either the Seeretary or the coverning hody of such tribe.”

With the inclusion of the foregoing amendments. we support the
enactment of TT.R. 4365.

The Office of Management and Budget has advised that there is
no objection to the presentation of this report from the standpoint
of the Administration’s program.

Sincerely,
Roy H. SAMPSEL,
Deputy Assistant Secretany.

Ciraxges 1x Exisrtive Law

Tn compliance with elause 3 of Rule NTIT of the Rules of the House
of Representatives, changes in existing Jaw made by the billl as
reported, are shown as follows (existing law proposed to be omitted
< enelosed in black brackets, new matter is printed in italies, existing
law in which no change is proposed is shown in roman) :

Acr or Juxse 10, 1896 (29 Stat. 336)
* * * * * * *
Sge. 1, * * ®
That any sums of money hereafter to he paid per eapita to individual
Tndians shall he paid to said Tndians by an oflicer of the Government
designated by the Seeretary ol the Interior.}

* #* * * * * *®




7

Act oF JUNE 28, 1898 (30 Srat. 502)
* * * * w % %

[Sec. 19. No payment of any monevs on any account whatever
shall hereafter he made by the United States to any of the tribal
covernments or to any oflicer thereof for disbursement, but payments
of all sums to members of said tribes shall be made under direction
of the Seerctary of the Interior by an officer appointed by him: and
per eapita payments shall be made direct to cach individnal in law-
ful suoney of the United States, and the same <hall not be liable to
payment to any previously contracted obligation.]

* %* e * * * *

O
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97Tt ConNcress } SENATE {

2d Session Nd. 97859

PROVIDING THAT PER CAPITA PAYMENTS TO IN-
DIANS MAY BE MADE BY TRIBAL GOVERNMENTS,

AND FOR OTHER PURPOSES

Ocroser 1 (legislative day, ‘Seprexper 8), 1982 —Ordered to be printed

Mr. Couew, from the Select Committee on Indian Affairs,
submitted the feliowing

REPORT

[To accompany H.R. 4365]

The Select Committee on Indian Affairs, to which was referred the
bill (H.R. 4365) to provide that per capita payments to Indians may
be made by tribal governments, and for other purposes, having con-
sidered the same, reports favorably thereon with an amendment and
recommends that the bill as amendad do pass.

The amendment is as follows:
1. On page 2, line 16, after the word “met”, delete the period and

add the following: “, including but not limited to, the protection of
the interests of minors and incompetents in such funds.”

Porrose

The purpose of H.R. 4365, introduced by Mr. TJdall, is to provide
that per capita payments to Indians out of tribal trust revenue may be
made by either the Secretary of the Intevior or by tribal governments.
By virtue of two laws enacted in 1896 and 1898, such disbursements
may only be made by the Secertary of the Interior at this time. The
funds which are the subject of this legislation are funds derived from
sale or lease of tribal trust assets.

BAGCKGROUND

' Section 1 of the Act of June 10, 1896 (29 Stat. 336; 25 U.S.C. 117)

grovides that sums of money to be paid g:er capita to individual In-
ians must be paid by Federal officials designated by the Secretary
of thn Interior. The Xct of June 28, 1898 (30 Stat. 502) established
similar provisions for tribes in Indian Territory, now Oklehoma.

110100
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Many Indian tribes have acquired the administrative financial, and
accounting capabilities to handle the disbursement o’ funds derived
from the sale or lease of trust assets. Until recently, five or six tribes
were making such disbursements to their miembers. A recent opinion
of the Solicitor of the Department of the Interior held that tribes were
not legally authorized to make these payments and the authority of
the tribes was then withdrawn.

Tribes wishing to resume making these disbursements cite three rea-
sors: (1) disbursements by the tribes has proved more expeditious
than when handled by the Department of the Interior; (2) the local
non-Indian communify often believes that Indians cashing a Federal
Treasury check are recipients of Federal welfare and resent Indians
living on the Federul dele; (3) use of tribal checksrather than Federal
checlcs will help malke the local non-Indian community more aware of
the economic value of the tribal community to the local economy. Ad-
ditionally, tribes assert that vesting the tribal governments with au-
thority to disburse trust revenues to their own members is consistent
with the policy of self-determination.

LEecisrative HiIsTORY

H.R. 4365 was introduced in the House of Representatives by Mr.
Udall on August 3, 1982, Hearings were held by the House Committee
on Interiov and Insular Affairs in November of 1981. The bill was re-
ported out of the Committee on July 22, 1982, and was acted upon fa-
vorably by the House of Representatives in July of 1982.

CoMMITTEE RECOMMENDATION AND TABULATION OF VorE

e Select Committee on Indian Affairs, by unanimous vote of a
quorum present, in an open business meeting un September 29, 1982,
recommends that the Senate pass HL.R. 4363, as amended.

AMENDMENT

There is one technical amendment to this bill which clarifies certain
protections for minors and legal incompetents.

 SEcTION-BY-SECTION ANALYSIS

Section 1 provides that tribal trust funds which are to be paid on a
per capita basis to tribal members may be distributed by the éecretary
of the Interior or subject to his approval, by the tribe involved and
that per capita shares of minors and legal incompetents shall be
handled as determined by the tribal governing body. :

Section 2(a) provides that funds distributed pursuant to this legis-
lation chall not be subject to previously contracted obligations and
<hall be subject to the provisions of section 7 of the Judgment Distri-
bution Act with respect to tax exemptions and eligibility for govern-
ment benefits. Subsection (b) provides that nothing in this Act vhall
affect the provisions of the Judgment Distribution Act except that
Eer capita payments to be paid out pursuant to that Act may aid

y the tribe as authorized by this Act. Subsection (c) provides that,
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with the exception of subsection (2), nc*hing in this Act shall affect
the Shoshone and Arapahoe Tribes of the Wind River Reservation
in Wyoming which are subject to a special Act authorizing per capita
peyments. ‘

Section 3(a) provides that the United States shall not be liable with
respect to any tribal distribution of funds under this Act if the Secre-
tary has approved that distribution pursuant to the terms of this Act
and reasonable rules and regulations adopted to carry out this Act.
Where an Indian tribe seeks and receives approval to disburse per
capita payments, the Committee does not intend that the fiduciary
obligation of the United States shall be a standard by which rules and
regulations carrying out this Act are developed and applied. Subsec-
tion (b) provides that nothing in this Act shall otherwise absolve the
United States of its trust responsibilities to Indians and Indian tribes.

Section 4 repeals section 1 of the Act of June 10, 1896, and section 19
of the Act of June 28, 1898.

CosT AND DBUDGETARY CONBIDERATIONS

The cost estimate for FL.R. 4365, as amended, as provided by the
Congressional Budget Office, is set forth below :

U.S. CONGRESS,
CoNGRrEssiONAL BUpGeT OFFICE,
: Washington, D.C., September 30, 1982.
Hon. Winniaym S. CoHEN, '
C hairmon, Select Committee on Indian Affairs,
7.5, Senate, Washintgon, D.C.

Desr Mr. CrATRMAY : Pursuant to Section 403 of the Congressional
Budget Act of 1974, the Congressional Budget Office has reviewed
H.R. 4365, a bill to provide that per capita payments to Indianc may
be made by tribal governments, and for other purposes, as amended

and ordered reported by the Senate Select Committee on Indian Af-

fairs, September 29, 1982.
" Based on this review, it is expected that no additional cost to the
government would be incurred as a result of enactment of this legis-
Jation. The bill would allow tribes to disburse per capita payments
directly by tribal check. Under present procedures, checks must be
drawn upon the U.S. Treasury from trust accounts. - .
Should the Committee so desire, we would be pleased to provide
further details on this estimate.

Sincerel
¥ Arvice M. Rivuix, Director.

REGULATORY IMPACT STATEMENT

Paragraph 11(b) of rule XXVIofthe Stan_din§ Rules of the Senate
requires each report accompanying a bill to eva uate the regulatqrf'
anqd paperwork impact that would be incurred in carrying out the bill.
The Committee l{)elieves that H.R. 4365, as amended, will have no

regulatory or paperwork impact.




FxrcuTive COMMUNICATION

The legislative report on ¥L.R. 4365 received by the Committee from
the Department of the Interior is set forth below:

U.S. 5.5 5Taf SNT 07 THE INTERIOR,
OFFICE OF THE SECRETARY,
Was vington, D.C., September 28, 1982.
Hon. Wirrias S. CoHEN, _
C hairman, Select Commiiitee or [ndian Affairs,
U.8. Senate, Washington, &.C.

Dear Mz, Cramryan : The following are our views on H.R. 4363, a
bill “To provide that per capita payments to Indians may be made by
tribal governments, and for other purposes.”

We recommend that the bill be enacted, if amended as we suggest.
Tn addition to onr comments, we are advised that the Department of
Justice will shortly forward a report to the Committee recommending
some clarifying amendments concerning U.S. liability under the terms
of this bill.

FLR. 4365 would repeal two provisions of law which currently
1'ec(]iuira that per capita peyments of tribal income to the individual
Indians be made by officers designated by the Secretary of the In-
terior. FL.R. 4365 would allow these payments to be made by either the
Ee}cretary or the tribal governments to which the funds involved

elong.

In gddition, HL.R. 4365 would continue the exemption of per capita
payments from liability for payments of any previously contracted

obligation, now provided by the 1898 provision would would be re-
pealed by the bill. Any funds distributed per capita would also be
subject to section 7 of the Indian Judgment Funds Act of October 19,
1973, which »ontains tax-exemption and offset provisions, Further, the
bill would wpecify that enactment of the bill would not affect the
requirements for distribution of fuads appropriated in satisfaction of
judgments of the Indian Claims Commission or the Court of Claims.
istribution of those funds would continue to be controlled by the
1973 Act, except inat per capita payments made under a plan ap-
proved under the 1978 Act may be made by an Indian tribe if all other
Brovisions of the 1973 Act are met. The bill would also exempt the
Shoshone Tribe and the Arapahoe Tribe of the ' Wind River Reserva-
tion, Wyoming, from its provisions; however, the tax-exemption and
offset provisions of section 7 of the 1973 Act would be applicable.
These tribes are governed by a special per capita statute. Finally,
FL.R. 4365 would provide that the United States not be subject to any
%)i.alllaility with respect to any distribution of funds by 2 tribe under the
ill.

We believe that the requirements that per capita payments be dis-
tributed only by Federal officers are no longer necessary. They were en-
acted at & time when most tribes had no organizational means for ac-
counting for the disbursement of funds to their members. This is no
longer the case. Most tribes now prefer to handle such payments them-
selves and, until the Department’s Solicitor determined that such prac-
tices were in contravention of the 1896 provisions, most. tribes were
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capably handling the distribution of per capita payments from tribal
funds held by the Burean of Indian Affairs that were transferred from
the U1.S. Treasury to tribal treasuries. Since the bulk of these pay-
ments are usually cashed in stores or deposited in banks off the reserva-
tion, this practice was advantageous to Indian tribes. in that the non-
Indian community was aware that the per capita checks were distribu-
tions of tribal income and not gratuity payments from the Federal
Government.

In light of the enactment of the Indian Self-Determination and
FEducation Assistance Act and the ‘Administration’s policy of Indian
self-determination, we believe that tribes should be permitted to make
per capita distributions of funds belonging to such tribes. H.R. 4365
weuld provide specific authority for per capita distributions to be
made by either tribal governments or the Secretary. Distribution by
the Secretary, in this role as truste?, would be made should instances
arise in which a tribe is not able to handle the accounting for such
o distribution. Limitation of Departmental involvement in distribu-
tions would greatly reduce the burden on the Department that per
capita distributions have become.

Wo note that section 3(b) (3) of the 1973 Act speciﬁcallﬁe{:rovides
that interests of minors and incompetents be protected. We believe the
language in section 2(b) of the bill could be interpreted as allowing
circumvention of that provision. To avoid this, we recommend that
section 2(b) of the bill be amended to assure that the interests of
minors and incompetents are protected. Therefore, we suggest. that
line 16 on page 2 of the bill be wmended to read ase follows: “met, in-
cluding but not limited to, the protection of the interests of minors and
incompetents in such funds.”

If amended as we suggest, and after consideration of the Justice
Department’s views, which will he forthcoming shortly, we would rec-

ommend the enactment of HL.R. 436"

The Office of Management and Budget has advised that there is no
objection to the presentation of this report from the standpoint of the
Administration’s program.

Sincerely, s WF
oux W. Frirz,

Deputy Assistant Secretary.

CyANGES IN [UXISTING Law

In compliance with subsectior: 12 of rule XXVI of the Standing
Rules of the Senate, changes in existing law made by the bill, as
reported, are shown as follows (existing law proposed to be omitted
i enclosed in black brackets, new matter is printed in italic, existing
law in which no change is proposed is shown in roman) :

Act or June 10, 1896 (29 StaT. 336)
* * * L * * =

Sec. 1. * * * ) ' .
[That any sums of money hercafter to be paid per capita to individ-
ual Indians shall be paid to said Indians iy an oficer of the Govern-

ment designated by the Secretary of the Interior.]




B
Acr oF JUNE 28, 1898 (30 Srat. 502)

* * * ¥ L % =

[Sec. 19. No peyment of any moneys on any account. whatever
shall hereafter be made by the United States to any of the tribal
governments or to any officer thereof for disbursement, but payments
of all sums io members of said tribes shall be made under direction
of the Secretary of the Interior by an officer ap ointed by him; and
per capita payments shall be made direct to each individual in law-
ful money of the Uniicd States, and the same shall not be liable to
payment to any previously contracted obligation.]

s * + * * * *

O
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NATIONAL CONGRESS OF AMERICAN INDIANS

June 26, 2012

Secretary Ken Salazar
Department of Interior
18" & C Streets, NW
Washington, DC 20240

Secretary Kathleen Sebelius

Dept. of Health & Human Services
200 Independence Ave., SW
Washington, DC 20201

Secretary Shaun Donovan
Dept. of Housing & Urban Dev.
451 7" Street, SW

Washington, DC 20410

Commissioner Michagl Astrue
Social Security Administration
500 E Street, SW

Washington, DC 20254

Secretary Timothy Geithner
Department of Treasury

1500 Pennsylvania Ave., NW
Washington, DC 20220

Secretary Tom Vilsack
Department of Agriculture
1400 Independence Ave., SW
Washington, DC 20250

Secretary Arne Duncan
Department of Education
400 Maryland Ave., SW
Washington, DC 20202

Re: Expanded Request for Consultation on Trust Fundsunder the

Per Capita Act — Tax Exemption and Eligibility for Federal Programs

Dear Secretaries Salazar, Geithner, Sebelius, Vilsack, Donovan, Duncan and

Commissioner Astrue:

Following on our previous request of June 12 (attached), | write to expand NCAI’s
request for government-to-government consultation under Executive Order 13175.

We request consultation with multiple federal agencies because the Internal
Revenue Serviceis pursuing a significant change in federal policy regarding the
status of tribal trust funds, both in their tax exempt status and in their exclusion
from income for purposes of eligibility for federal programs at each of your
Departments.  The new IRS interpretation of the Per Capita Act of 1983, 25
U.S.C. 8117b, isin direct conflict with current regulations and policy at the
Departments of Interior, HHS, Agriculture, HUD, Education, and the Social

Security Administration.

We continue to urge that the IRS cease its unlawful efforts to impose federal
income tax on payments from tribal trust resources and eliminate the eligibility of
many thousands of Indian people for federa programs. In addition, if the federa
government is seriously pursuing this attempt to violate the federal trust
responsibility and change its policies regarding the Per Capita Act, we insist on
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extensive consultation between tribal governments and each of the affected federal agencies. |
am attaching NCAI Resolution LNK-12-010, recently passed by NCAI at our Midyear
Conference in Nebraska, which callsfor the IRS to desist from its efforts to collect taxes on
trust resources.

Per Capita Act of 1983

The Per Capita Act, Section 117a, provides authority for Indian tribes to make per capita
payments of tribal trust funds directly rather than from federal trust accounts. In Section 117b,
Congress confirmed the continuing tax exemption and resource exemption of these trust fund
payments by stating as follows:

(a) Previous contractual obligations; tax exemption

Funds distributed under sections 117ato 117c of thistitle shall not be
liable for the payment of previously contracted obligations except as may
be provided by the governing body of the tribe and distributions of such
funds shall be subject to the provisions of section 7 of the Act of October
19, 1973 (87 Stat. 466), as amended [25 U.S.C. 1407]. (emphasis added.)

25 U.S.C. § 117b. The cross-referenced provision follows:

25 U.S.C. § 1407 — Tax Exemption; Resources Exemption Limitation

None of the funds which - (1) are distributed per capita or held in trust
pursuant to a plan approved under the provisions of this chapter ...
including all interest accrued on such funds during any period in which
such funds are held in aminor's trust, including all interest and investment
income accrued thereon while such funds are so held in trust, shall be
subject to Federal or State income taxes nor shall such funds nor their
availability be considered as income or resources nor otherwise utilized as
the basis for denying or reducing the financial assistance or other benefits
to which such household or member would otherwise be entitled under the
Social Security Act [42 U.S.C. 301 et seq.] or, except for per capita shares
in excess of $2,000, any Federal or federally assisted program.....
(emphasis added).

25 U.S.C. § 1407. The committee reports accompanying the Per Capita Act, likewise, support
the continuing tax exempt status of these trust fund payments. The House Report provides:

Section 2(a) [codified in 25 U.S.C. 8 117b] provides that funds distributed
pursuant to thislegidation . . . shall be subject to the provisions of section
7 of the Judgment Distribution Act with respect to tax exemptions and
eligibility for government benefits. . . . .

H.R. Rep. No. 652, 97th Cong., 2d Sess. 3 (Jul. 22, 1982); see ds0 S. Rep. No. 659, 97th
Cong., 2d Sess. 2 (Sep. 8, 1982) (same language).
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The IRS disagrees with a plain language reading of these statutory sections. The IRS contends
that the tax exemption and resource exclusion applies only to judgment funds held in trust. In
our view, the language of tax exemption and resource exclusion unambiguously appliesto all
funds held in trust and distributed per capita. Indeed, all other federal agencies have agreed
with our reading of the law, as described below.

We request consultation with five additional federal agencies because each of these agencies
have promulgated regulations that rely on the exact same language in the Per Capita Act to
exclude al tribal trust funds from the income or resource eligibility rules for federal programs.
Because the federal government must speak with one voice on the interpretation of federal
statutes, the following regulations found in six different federal agencies would require
amendment if the IRS is permitted to continue its contention with the Per Capita Act. These
extensive changesin federal regulations will trigger Executive Order 13175.

Social Security Administration — Supplemental Security |ncome (SSI)

The Supplemental Security Income program excludes trust per capita payments from income
under itsregulations:

All funds held in trust by the Secretary of the Interior for an Indian tribe and distributed
per capitato a member of that tribe are excluded from income under Public Law 98-64
(97 Stat. 365, 25 U.S.C. 117b).

20 C.F.R. 8416 Appendix to Subpart K (List of Types of Income Excluded Under the SSI
Program as Provided By Federal Laws) (1V)(a)(2), See aso, SSA Program Operations Manual
System Sl 00830.830 Indian-Related Exclusions.

Department of Agriculture—Women, Infants and Children (WIC) Supplemental
Nutrition

The WIC program excludes trust per capita payments from income:

“Payments received under the Judgment Award Authorization Act, as amended (Pub. L. 97—
458, sec. 4, 25 U.S.C. sec. 1407 and Pub. L. 9864, sec. 2(b), 25 U.S.C. sec. 117b(b));”
(emphasis added.)

7 C.F.R. §246.7(d)(2)(iv)(A)(25).

Department of Health & Human Services—Medicaid & L ow |ncome Heating Assistance
Program (LIHEAP).

Medicaid excludes trust per capita payments from determinations of income:

Certain types of Tribal per capita payments and other types of Tribal income are
excluded from consideration as income per Public Law 98-64 (the Per Capita Act) and
45 CFR section 233.20(a)(4)(ii)(e). Thislaw and implementing regulations specify that
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per capitadistribution of al funds held in trust by the Secretary of Interior for members
of an Indian Tribe are excluded from consideration asincome and resources for federal
means-tested public benefits programs (e.g., Medicaid and CHIP).

Center for Medicaid and State Services, ARRA Protections for Indiansin Medicaid & CHIP,
CMS SMDL#: 10-001 ARRA #. 6, January 22, 2010.
(http://downl oads.cms.gov/cmsgov/ar chived-downl oads/SM DL /downl oads/SM D10001.PDF)

The LIHEAP Program excludes trust per capita payments from income as follows:

The Per CapitaAct, 25 U.S.C. § 117aet seg. , provides that per capita paymentsto
Tribes out of tribal trust revenue may be made by either the Secretary of Interior or by
the tribe pursuant to an approved plan. In the past, the law permitted per capita payments
to be made only by the Secretary. Furthermore, the law requires that funds be distributed
subject to the provisions of “section 7 of the Act of October 19, 1973 (87 Stat. 466), as
amended [25 U.S.C.A. § 1407].” Section 7 of the Act of October 19, 1973, aso known
asthe Indian Tribal Judgment Funds Use or Distribution Act, states that per capita
payments shall not “be considered as income or resources [or] otherwise utilized as the
basis for denying or reducing the financial assistance or other benefits to which such
household or member would otherwise be entitled under the Social Security Act or,
except for per capita sharesin excess of $2,000, any Federal or federally assisted
program.

LIHEAP Information Memorandum Transmittal No. LIHEAP-IM-2011-02. Dec. 22, 2010.

Department of Housing and Urban Development (HUD)

HUD excludes trust per capita payments from income:

The first $2000 of per capita shares received from judgment funds awarded by the
Indian Claims Commission or the U.S. Claims Court, the interests of individual Indians
intrust or restricted lands, including the first $2000 per year of income received by
individual Indians from funds derived from interests held in such trust or restricted lands
(25 U.S.C. 1407-1408).

Federally Mandated Exclusions from Income, 66 Fed. Reg. 20318-20, April 20, 2001.

Department of Education — Federal Student Aid Program

The Department of Education’s Higher Education Student Assistance Programs excludes trust
per capita payments from income.

Per capita paymentsto Native Americans. Y ou should not report individual per capita
payments received in 2011 from the Per Capita Act or the Distribution of Judgment
Funds Act unless any individual payment exceeds $2,000. Thus, if an individual
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payment were $1,500, you would not report it on your application. However, if a
payment were $2,500, you would report the amount that exceeds $2,000: $500.

“Completing the FAFSA 2012-2013" at
http://studentai d.ed.gov/students/publications/completing_fafsa/2012 2013/ques5-2-1.ht

Conclusion

Thank you for your consideration of this request for consultation and for your serious attention
to theissuesraised in this letter. The National Congress of American Indians urgesthe
Department of Treasury to swiftly address this proposed breach of federal law, treaties and the
federal trust responsibility by the Internal Revenue Service. The IRS change in policy on the
taxability of per capita payments derived from trust resourcesis raising serious concerns not
only about taxation, but the larger economic impact of the loss of federal servicesfor many
Indian people. | look forward to meeting with your Departments in the near future to address
this matter.

Sincerely,

Jefferson Keel

cc:  Jodi Gillette, White House
Tony West, Department of Justice
David Hayes and Hilary Tompkins, Department of Interior
Aaron Klein, Department of Treasury
Douglas Shulman and Christie Jacobs, Internal Revenue Service
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The National Congress of American Indians
Resolution #LNK-12-010

TITLE: Urging IRS to Cease Unlawful Efforts to Tax Trust Per Capita
Payments

WHEREAS, we, the members of the National Congress of American Indians
of the United States, invoking the divine blessing of the Creator upon our efforts and
purposes, in order to preserve for ourselves and our descendants the inherent sovereign
rights of our Indian nations, rights secured under Indian treaties and agreements with
the United States, and all other rights and benefits to which we are entitled under the
laws and Constitution of the United States, to enlighten the public toward a better
understanding of the Indian people, to preserve Indian cultural values, and otherwise
promote the health, safety and welfare of the Indian people, do hereby establish and
submit the following resolution; and

WHEREAS, the National Congress of American Indians (NCAI) was
established in 1944 and is the oldest and largest national organization of American
Indian and Alaska Native tribal governments; and

WHEREAS, for more than sixty years some member tribes of the NCAI have
made very modest per capita distributions to their enrolled members of revenue, held
in trust by the Office of Special Trustee (“trust per capita payments”), which is
realized from the utilization of tribal trust resources; and

WHEREAS, such trust per capita payments have always been regarded by the
member tribes of the NCAI, the Department of Interior and by the United States
Congress as excluded from taxation by federal or state governments; and

WHEREAS, the Internal Revenue Service (IRS) of the U.S. Department of
Treasury has recently asserted to several member tribes of the NCAI that the IRS now
regards such tribes’ modest trust per capita payments as taxable income to the
recipient tribal members; and

WHEREAS, the NCAI considers the IRS recent assertions of taxability to
constitute a shift in policy and/or practice which has tribal implications and, as such,
requires meaningful consultation with the affected NCAI member tribes, on a
government to government basis, as mandated by Executive Order No. 13175 and IRS
internal policies; and

WHEREAS, requests by the NCAI member tribes subject to the new IRS
policy and action regarding the taxability of trust per capita payments to consult with
the IRS and the Department of Treasury under IRS internal policies and Executive
Order No. 13175, Section 5, have been denied; and

INDIANS
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WHEREAS, the NCAI strongly believes that the new IRS policy and action regarding the
taxability of trust per capita payments is contrary to long-standing federal policy, federal common
law and the “Per Capita Act” of 1983 (Public Law 98-64).

NOW THEREFORE BE IT RESOLVED, that the NCAI hereby respectfully but strongly
urges the IRS and the Department of Treasury to immediately cease implementation of the new
IRS policy regarding taxability of trust per capita payments as such action is in violation of
federal policy, federal common law and Public Law 98-64; and

BE IT FURTHER RESOLVED, that the NCAI hereby requests that the IRS, the
Department of Treasury, the Department of Interior and the White House commence meaningful
government-to-government consultations with the NCAI member tribes, and other tribes across
the nation, directly impacted by the new IRS policy regarding taxability of trust per capita
payments as required by Executive Order No. 13175 and IRS internal policies; and

BE IT FINALLY RESOLVED, that this resolution shall be the policy of NCAI until it is
withdrawn or modified by subsequent resolution.

CERTIFICATION

The foregoing resolution was adopted by the General Assembly at the 2012 Mid-Year Session of
the National Congress of American Indians, held at The Cornhusker Hotel from June 17-20, 2012

in Lincoln, Nebraska, with a quorum present.
bregiadit? '

ATTEST:

;ecording Secretafy
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